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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT,        

24 OF 1956 (“the Act”): DF PAYTON (“complainant”) v CALTEX PENSION 

PLAN (“first respondent”); ALEXANDER FORBES FINANCIAL SERVICES (PTY) 

LTD (“second respondent”) AND CHEVRON SOUTH AFRICA LTD (“third 

respondent”)     

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns the complainant’s eligibility for an annual 

pension increase and a contribution holiday granted to the third 

respondent.    

 

1.2 The complaint was received by this Tribunal on 11 July 2011. A letter 

acknowledging receipt thereof was sent to the complainant on 1 August 

11. On 26 August 2011, letters were sent to the respondents 

requesting responses by no later than 26 September 2011. A response 

was received from the first respondent on 17 October 2011. Further 

submissions were received from the complainant on 25 August 2011 
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and 28 October 2011. No further submissions were received from the 

parties.     

 

1.3 After considering the written submissions, it is considered unnecessary 

to hold a hearing in this matter. The determination and reasons therefor 

appear below.  

 

[2]  FACTUAL BACKGROUND 

 

2.1     The complainant is a former employee of the third respondent and a 

pensioner member of the first respondent. The second respondent is 

the administrator of the first respondent. The board of trustees of the 

first respondent reviews the amount of pensions the first respondent 

pays every year in terms of its rules. On 1 March 2011, the board of 

trustees of the first respondent informed its pensioner members that 

the pension plan increase policy provides for a pension increase of 

75% of inflation subject to affordability. However, the actuary has 

confirmed that the first respondent is underfunded and therefore, 

cannot afford an increase. In order for there to be a pension increase in 

2011, the first respondent would require an additional contribution by 

the third respondent in addition to the R500 000.00 the third 

respondent is already paying per month.     

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved by the non-payment of the pension 

increase in 2011. He states that he will never receive any future 

pension increases and will need to survive on his present level of 

income against a backdrop of spiralling inflation price increases of all 

services and commodities. He also learnt that the third respondent took 

a contribution history over the period from 1984 to 1993 which is illegal. 

The third respondent has a moral obligation to ensure that its 

pensioners enjoy the fruits of their labour in their senior years. A 
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problem of this magnitude will cause stress and financial difficulties as 

a result of decisions made by the third respondent. The third 

respondent must reinstate the funds it should have contributed which at 

the time was $8 300 000.00 and now $114 000 000.00.   

 

[4]  RESPONSE 

 

4.1 The first respondent advised that initially it decided not to award an 

increase to pension payments in 2011 because it was in a deficit. 

However, it subsequently agreed to a pension increase of 1.75% 

(equal to 50% of inflation) with effect from 1 May 2011 following 

agreement with the third respondent that the latter would meet the cost 

to the fund of the increase by way of additional monthly contributions to 

the fund. The third respondent is currently paying contributions of 

R80 000 per month to meet the cost of this increase. The third 

respondent is paying these contributions in addition to the cost of 

meeting the balance of the cost of future service benefits (12.84% of 

pensionable salary) and contributions of R500 000.00 per month to 

fund an increase to pensioners of 10.40% made in January 2009. 

 

4.2 Pensioners were informed of the increase by way of a letter dated       

21 April 2011. The complainant ought to have received this letter, 

although it is not clear whether he did, as he did not enclose it with his 

complaint.  

 

4.3 At no point during the contribution holiday did the Act prohibit per se the 

taking of a contribution holiday by the third respondent. The third 

respondent was therefore, entitled to take a contribution holiday 

provided it was permissible in terms of the rules and that the relevant 

powers in terms of the rules were exercised appropriately, in particular 

that the taking of a contribution holiday was justifiable in view of the 

funding position of the first respondent. Paragraph 2 of section 7 of the 
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consolidated endorsement 18 with effective date of 1 February 1984 

provides as follows: 

 

“The Grantee [i.e. Caltex Oil (S.A) (Pty) Limited] shall contribute to the Plan 

such monthly sums, which shall be known as Grantee’s Contributions, as 

may be agreed upon between the Grantee and the Southern [i.e. the 

Southern Life Association] from time to time, acting upon the 

recommendations of the Actuary. Should the Grantee and the Southern fail to 

reach agreement, this Policy shall immediately be terminated as though 

notice thereof had been given in terms of this Policy.”                               

 

4.4 There is no provision in the 1984 rules which deals with the distribution 

of surplus. The third respondent would therefore, have relied on 

paragraph 2 of schedule 7 as giving it power to take a contribution 

holiday. In the matter of Tek Corporation Provident Fund and Others v 

Lorentz [1999] 4 All SA 297 (A) (“Tek”), addressed the question of 

whether or not an employer may rely on its obligation in terms of the 

rules to meet the balance of the cost of the benefits in terms of the fund 

to take a contribution holiday. The court held that the employer was 

entitled to take a contribution holiday only where surplus in the fund 

was attributable to past over-contribution. The first respondent has 

been at all times a defined benefit fund in which members’ 

contributions are defined and the participating employers meet the 

balance of the cost of providing the fund benefits. The 1984 rules were 

replaced by new rules in September 1987. Rule 4.1.1 requires active 

members to contribute at the rate of 6.25% of pensionable salary and 

the employers continued to meet the balance of the cost. Rule 4.2.1 

reads as follows: 

 

“Each Employer shall contribute to the Fund such amounts as are agreed 

upon from time to time between the Principal Employer and the Trustees. 

Such amounts shall not be less than the amounts determined by the Actuary 

to be necessary to ensure that the Registrar’s requirements with regard to the 

financial soundness of pension funds are met.” 
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4.5 The first respondent further submitted that rule 4.2.1 neither permits 

nor prohibits the employers to contribute at a zero rate. The only 

restriction on the rate of contribution is that it must not be less than the 

amount determined by the actuary to ensure that it would be in a 

financially sound position. The 1987 rules contain a provision which 

deals with surplus. Rule 20.4.1 requires the first respondent to be 

valued at least once every three years. Rule 20.4.2 deals with 

distribution of the surplus or the funding of a deficit, if any. Rule 20.4.2 

does not prohibit the third respondent from taking a contribution 

holiday. Rather than taking away the power in terms of rule 4.2.1 to 

take a contribution holiday, rule 20.4.2 grants additional powers to the 

trustees and the third respondent to dispose of the surplus. The 1987 

rules governed the first respondent for the remainder of the period of 

the contribution holiday. The first respondent provided a table setting 

out its funding position. The figures show that the first respondent was 

at all times throughout the contribution holiday in a surplus and at no 

point did the contribution holiday cause the first respondent to be in a 

deficit. The contribution holiday was supported by the actuary at all 

times until 1993 when the third respondent was required to contribute. 

The deficit in the first respondent was not caused by the contribution 

holiday granted to the third respondent but the extraordinary financial 

events in 2008.  

 

4.6 The complainant’s right to receive an increase to his pension is 

determined by the rules, the fund’s pension increase policy and section 

14B of the Act. Pension increases are made by the first respondent in 

terms of rule 11.1. The first respondent’s pension increase policy 

comprises two documents, the pension increase policy which was a 

proposal presented to the trustees by the actuary and a resolution 

dated 22 May 2003 which adopted the proposal subject to the 

amendments set out in the resolution.  
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4.7 As the letter to the pensioners dated 1 March 2011 states, no increase 

was payable because the actuary confirmed that the first respondent 

was underfunded and was therefore, unable to afford an increase. The 

subsequent decision to pay an increase was made only because the 

third respondent agreed to bear the cost of funding it. The actuary’s 

advice was based on the interim actuarial valuation as at                     

31 December 2009 which was prepared in 31 August 2010 and was 

the most up-to-date actuarial valuation as at the date on which the 

2011 increase was announced. In view of the fact that the first 

respondent’s assets were R16 000 000.00 less than its liabilities and 

the R500 000.00 monthly contributions which the third respondent is 

paying in addition to the 12.84% of the pensionable salaries to meet 

future liabilities are being used to pay off the deficit, it is clear that the 

increases were not affordable in terms of the pension increase policy 

and therefore, the trustees were acting in accordance with the pension 

increase policy in not initially awarding an increase to pensions in 

2011. As at 31 December 2008, the deficit was over R43 000 000.00 

and the first respondent was 87.4% funded. The 2009 valuation 

revealed that the first respondent was 95% funded. It is clear that 

although its position is improving, the deficit is not a temporary 

phenomenon. The trustees contend that as at valuation date of 2009, 

the first respondent was in a financially unsound position and that the 

provisions of section 14B(4)(a) applies to it, meaning that there is, in 

the circumstances, no requirement to pay the minimum pension 

increase in terms of the Act.   

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 5.1 The issues for determination are firstly, whether or not the complainant 

was entitled to a pension increase in 2011, secondly, whether or not 

the third respondent was entitled to a contribution holiday.  
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 Entitlement to pension increase 

 

 5.2 Section 13 of the Act provides that the rules of a registered fund are 

binding on the fund, its members, shareholders and officers, and on 

any person who claims under the rules or whose claim is derived from 

a person so claiming. Because of the binding effect of the rules of the 

fund, the fund may only pay out to its members those benefits provided 

for in its rules. That was emphasised by the Supreme Court of Appeal 

in Tek Corporation Provident Fund and Others v Lorentz [2003] 3 

BPLR 227 (SCA), at 239D-E, where Marais JA stated as follows: 

 

 “What the trustees may do with the fund’s assets is set forth in the rules. If 

what they propose to do (or have been asked to do) is not within the powers 

conferred upon them by the rules, they may not do it.” 

 

5.3     The provisions pertaining to minimum pension increases are 

contained in section 14B(3) of the Act, the relevant portions of which 

read as follows:  

 

“14B(3)(a) The board shall establish and implement a policy with regard 

to increases to be granted to pensioners and deferred 

pensioners, which policy must – 

 

(i) aim to award a percentage of the consumer price index, or 

some other measure of price inflation which is deemed 

suitable by the board; and 

 

(ii) set the frequency with which increases will be considered    

in line with the policy:  Provided that increases should be     

considered each year, with comparison to the minimum 

pension increase at least once every three years. 

 

(b) The policy contemplated in paragraph (a) must be 

communicated to pensioners and deferred pensioners when it 

is established and whenever it is changed. 
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(c) The policy contemplated in paragraph (a) will not be required 

where- 

 
(i) pensioners on or after retirement in terms of the rules of a 

fund, purchased a policy from a long-term insurer 

registered in terms of section 7 of the Long-term Insurance 

Act, 1998 (Act No. 52 of 1998); 

 

(ii) pensioners on whose behalf a fund, on or after retirement 

in terms of the rules of the fund, purchased a policy of 

insurance from a long term insurer registered in terms of 

section 7 of the Long-term Insurance Act, 1998 (Act No. 52 

of 1988); 

 

(iii) pensioners elected to receive a level pension, or a pension with 

fixed increases, or the pension the amount of which is elected 

by the pensioner from time to time, paid from the fund in terms 

of the rules of the fund.”    

 

5.4 Rule 11.1 of the first respondent dealing with increases in benefits and 

minimum benefits reads as follows: 

 

“The Trustees shall review the level of Pensions being paid from the Fund 

and may direct that the Pensions and deferred Pensions be increased. Any 

increase in Pensions and deferred Pensions shall be paid in terms of the 

Pension increase policy adopted from time to time, and shall be payable from 

the date set out in the Pension increase policy and subject to the minimum 

Pension increase in terms of the Act.” 

 

5.5 A resolution taken by the first respondent in terms of the pension 

increase policy reads as follows: 

 

“Pensioners of the Caltex Pension Plan will have their pensions adjusted at 

least once in every twelve month period. Pensions will be increased by at 

least 75% of the rate of Headline Inflation over the period since the previous 

increase was granted, lagged by three months. Any increase will be subject 

to confirmation from the Fund’s actuary, in consultation with the Fund’s 

trustees, that the increase can be afforded by the Fund, taking into 
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consideration the Fund’s assets and liabilities and any contribution 

obligations of the Employer.”  

  

5.6 In terms of rule 11.1 and the resolution, pension increases are granted 

after taking into consideration the first respondent’s overall financial 

position, i.e. affordability, solvency reserve, the prevailing market 

conditions and the previous years’ pension increases in accordance 

with the recommendations made by the actuary. The submissions 

indicate that the actuary advised that, based on the interim actuarial 

valuation as at 31 December 2009, the first respondent’s assets were 

R16 000 000.00 less than its liabilities and therefore, the pension 

increases were not affordable in terms of the pension increase policy. 

Further, the submissions indicate that the first respondent agreed to a 

pension increase of 1.75% (equal to 50% of inflation) with effect from 1 

May 2011 following agreement with the third respondent that the latter 

would meet the cost to the fund of the increase by way of additional 

monthly contributions to the fund. The third respondent is currently 

paying additional contributions of R80 000 per month to meet the cost 

of this increase. The third respondent is paying these contributions in 

addition to the costs of meeting the balance of the cost future service 

benefits (12.84% of pensionable salary) and contributions of 

R500 000.00 per month to fund an increase to pensioners of 10.40% 

made in January 2009. Pensioners were informed of the increase by 

way of a letter dated 21 April 2011. Therefore, there was a pension 

increase granted to the complainant in 2011.  

 

 Contribution holiday granted to the third respondent 

 

5.7 Rule 4.2.1 reads as follows: 

 

“Each Employer shall contribute to the Fund such amounts as are agreed 

upon from time to time between the Principal Employer and the Trustees. 

Such amounts shall not be less than the amounts determined by the Actuary 
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to be necessary to ensure that the Registrar’s requirements with regard to the 

financial soundness of pension funds are met.” 

 

5.8 Rule 20.4.2 then provides as follows: 

 

 “If the valuation discloses that there is a substantial distributable surplus or 

that there is a deficit that requires to be funded, the manner of distributions 

of the surplus or funding of the deficit shall be considered by the Trustees 

and recommendations made to the Principal Employer for a decision. The 

Principal Employer’s decision shall be made within the limitations imposed 

by the Act and the Registrar’s practice and shall be final.” 

 

5.9 The first respondent provided a table setting out its funding position. 

The figures show that the first respondent was at all times throughout 

the contribution holiday in a surplus and at no point did the contribution 

holiday cause the first respondent to be in a deficit. The contribution 

holiday was supported by the actuary at all times until 1993 when the 

third respondent was required to contribute. The deficit in the first 

respondent was not caused by the contribution holiday granted to the 

third respondent but the extraordinary financial events in 2008. In 2008 

and 2009 the global financial markets experienced a severe recession, 

which had negative effects on the financial soundness of funds. The 

first respondent was no exception to this. The actuary to the first 

respondent recommended that the third respondent should resume 

contributing with effect from 1993. Therefore, the contribution holiday 

granted to the third respondent on the advice of the actuary, was made 

in terms of the rules of the first respondent. 

 

[6] ORDER 

 

 6.1 In the result, the complaint cannot succeed and is dismissed. 
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DATED AT PRETORIA ON THIS 19TH DAY OF JUNE 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR    

 

 

 

 

Section 30M filing: Magistrate’s Court 

Fund represented by Jonathan Mort Inc  


